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Passed by Shri Uma Shankar Commissioner (Appeals-1) Central Excise
Ahmedabad
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Avrising out of Order-in-Original No 203/Supdt/STR-MEH/2016 dated 27.01.2016 Issued by:
‘ Superintendent, Central Excise, Din: Mehsana, A'bad-lil.

g afierdt / ufardl @t = gd war Name & Address of The Appellants/Respondents
M/s. Delhi Rajsthan Transport Co.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

following way :-
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. Appeal to Customs Central Excise And Service Tax Appeliate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0O-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(if) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate Tribunal

. Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a feés of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in

- the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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@iy ~ The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of the Court Fee

- Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules.

Provided further that the provisions of this Section shall not apply to the stay application and appeals

pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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(4)() In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of

the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in.

© dispute.”
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F.No.V2(MIsc)19/STC-111/16-17

ORODER-IN-APPEAL

This appeal is filed by M/s Delhi Rajasthan Transport, 02, Shambu Complex, Nr.
Jyoti Petrol Pump, Highway, Mehsana Industrial Estate, Mehsana, Gujarat (for brevity-‘the
appellant™)  against order-in-original No.203/Supdt/STR—Meh/2016 dated 27.01.2016
(hereinafter referred to as “impugned order”) passed by the Superintendent of Service Tax

Range, Mehsana Division (hereinafter referred to as ‘the adjudicating authority”).

2. A show cause notice dated 11.03.2013 was issued to the appellant for non-filing of
ST-3 returns for the period from April 2012 to June 2012, by proposing penalty in terms of
Rule 7 of Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994. Vide the
impugned order, the adjudicating authority has imposed penalty of Rs.20,000/-. Being
aggrieved, the appellant has filed the instant appeal on the grounds that the impugned order is
patently against law, contrary to the facts on record and the imposition of i)enalty is required
to be set aside; that there was no taxable value during the relevant period and in view of
Board’s circular No0.97/08/2007 dated 23.08.2007, the person who are not liable to pay

service tax is not required to file ST-3 return.

3. . Personal hearing in the matter was held on 24.01.2017 and Shri Aarjun Yagnik,
Chartered Accountant appeared on behalf of the appellant. He reiterated the grounds of
appeal.

4. I have considered the facts of the case and submissions made by the appellant in the
appeal memorandum. The limited issue to be decided in the instant case.is relating to

imposition of penalty for non filing of ST-3 returns during April 2012 to June 2012.

5. " As per provisions of Section 70, every person liable to pay service tax, shall himself
assess the tax due on the service provided by him and shall furnish a return in the prescribed
format before the concerned authority. As per amended Rule 7 of the Servibe Tax Rules,
1994, form ST-3 required to be submitted by the 25™ October 2012 shall cover the period
from 1% April 2012 to 30th June 2012. Rule 7C of the Service Tax Rules 1994 stipulates
penalty for non-filing of prescribed ST-3 returns in time. The statute prescribes that from the
date prescribed for submission of ST-3 return, rupees five hundred for the delay of fifteen
days one thousand rupses for beyond fifteen days but not later than thirty days and beyond
thirty days, an amount of rupees one thousand plus hundred rupees every day. The provisions
to the said Rules provides the total amount payable in terms of the said rule, for delayed
submissions of return, shall not exceed the amount specified in Section 70 of the Finance

Act. i.e Rs.20,000/-.

6. In the instant case, the appellant has argued that they were not liable pay any service
tax during the period and as per Board Circular dated 23.08.2007, no ST-3 return is required

1o be filed in such situation. The said circular states as under:-
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“6.1 The service tax return is required o be filed under Section 70 of the Act read with
rule 7 of the Rules, by "any person liable to pay the service tax". This return is required to
be filed on a half yearly basis, in Form ST-3. For the periods firom April to September and
October to March, it must be filed by the 25" October and the 25™ April respectively.
Further, 'Input Service Distributor' is also required to file this return. Persons who are not
liable to pay service tax (because of an exemption including turnover based exemption), are
not required to file ST-3 return.” i
7. From the above, it is very much clear that no ST-3 return is required to be filed by an
assessee, if he is not liable to pay service tax. Further, the statute viz Rul3 7 C of Service Tax
Rules, 2004 itself provides the adjudicating authority to waive the penalty if the service tax
payable on gross amount is nil. However, I observe that the adjudicating authority has not
looked into the facts and circumstances of case under which the appellant was not filing the
return, while imposing the penalty. Further, though the Board’s above referred circular and
Rule 7 C of Service Tax Rules empowered the adjudicating authority to waive the penalty in
certain circumstances as discussed above, he had not done so. Therefore, looking into the

facts and circumstances, the penalty imposed is required to be set aside and I do so.

8. In view of above discussion, I set aside the impugned order and allow the appeal.
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Date:22/02/2017
Attested

A AT Vi

Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY R.P.A.D.

To

M/s Delhi Rajasthan Transport,

02, Shambu Complex,

Nr. Jyoti Petrol Pump, Highway, -
Mehsana Industrial Estate, Mehsana

Copy to:- 1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Ahmedabad-I1I
3. The Additional Commissioner, Central Excise (System), Ahmedabad-III
4. The Assistant Commissioner, Ceniral Excise, Mehsana Division.
%Jard file.
6. P.A.
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